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TAX NEWS
By LOUISE A. SALLMANN, CPA, Oakland, California
but because of a physical disability was
offered a pension. He sued to compel the
Firemen’s Retirement Board to retire him
for disability and give him disability pay
ments instead. Disability payments were
of course excludable from gross income un
der section 22(b) (5). The Commissioner
in a later refund suit argued that the sums
received were taxable as old-age retirement
payments. Doogan won the case.
Under the 1954 Revenue Code, disability
pensions are non-taxable when received
prior to retirement age. Under Rev. Rul.
57-76, IRB1957-9, the disability exclusion
ends when the taxpayer reaches his normal
retirement age. Claims for refund may be
filed using the Revenue Ruling as a basis
for the claim and to establish the fact that
payments prior to normal retirement age
were for disability purposes. Future tax
court cases, may then give the taxpayer
the opportunity to recover taxes paid on
pensions received after retirement age has
been reached.
Advise your clients not to spend the re
fund for Christmas but to wait for their
“reversal ships” to come in.

From time to time, we read of tax court
decisions which are favorable to the tax
payer but to which the commissioner does
not acquiesce. Even though this may be
the case, it is wise to use the decision as
a basis for a claim for refund. Claims filed
relying upon the tax courts are sometimes
honored although more often are rejected
by Internal Revenue Agents. The taxpayer
is then requested to withdraw his claim. If
the taxpayer declines to withdraw the claim,
the Treasury will issue a notice of rejec
tion by registered mail. That letter and
envelope should be retained as the tax
payer has two years from the date of re
jection to reopen the case. The commis
sioner may reverse his opinion in ensuing
years when under the pressure of addi
tional favorable court decisions. Following
are examples of just such reversals.
In March, 1952, the Eccles case (19TC
1049) was decided in favor of the taxpayer.
The case dealt with the position the Com
missioner has taken for many years on the
marital status of a couple who at the end of
their taxable year possess an interlocutory
decree of divorce. In Utah, which is where
the Eccles resided, as well as in California
and many other States, the State law con
siders persons holding an interlocutory de
cree as married until the decree is final
ized. The Commissioner on the other hand
considered them to be divorced and single.
Under these circumstances the taxpayers
were precluded from filing a joint return
and periodic alimony payments while such
a decree was in effect were taxable to the
wife and deductible by the husband. Follow
ing the Eccles decision, the tax courts ruled
favorably on the Evans (TC1102) and
Lane (26TC405) cases, allowing joint re
turns after interlocutory decrees.
In a recent Ruling, the Revenue Service
completely reversed itself, Revenue Ruling
57-368, IRB 1957-32. Husband and wife
may file a joint return until such time as
the interlocutory decree becomes final. If
separate returns are filed, periodic pay
ments for the wife’s support under the de
cree are not income to her and not deduc
tible by the husband. If they are living
apart, however, taxpayers filing separately
may consider periodic payments as taxable
to the recipient and deductible by the payor.
In a recent 1939 Code case, Doogan, a
fireman, had not reached retirement age
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to overcome a shortage of accountants by
attracting young people in high school to
the study of accounting through a High
School Orientation Test, offered by the
American Institute of Certified Public Ac
countants, may point the way to distribu
tion of pamphlets at the high school level
in the future.
Looking backward, the organizers of
AWSCPA have reason to be proud of the
development of the Society in the first
twenty-five years of its existence and grate
ful to the members who chose to join and
contributed greatly to the acceptance of the
Society and the woman certified public ac
countant of today.
Looking ahead, if we expect to justify the
position which AWSCPA now holds we
must do more than maintain the present ob
jectives of our Society. We must add im
provements, seek new ones, and attempt to
be prepared for the almost unbelievable
events that may occur to affect the future
of the woman certified public accountant.
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